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On December 2 3 ,  1 9 8 9 ,  Zon:3rcss rltiacted t h e  so-cal l e d  
B u r t o n - S a n t i n i  Tict, ( A c t )  F c h 1 . i ~  Law 95-536, 9 4  S t a t .  3381,  i? 
p a r t  t.o p r o v i d e  f o r  t h t .  i l ( : . ? t i i l s i t ion  of c e r t a i n  e n v i r o n m e n t a l 1 . y  
s e n s i t i v e  l a n d s  i n  t h e  Lzke TakLoe R x i ? ,  C a l i f o r n i a ,  t o  ?re-- 
v e n t  t h e  environm?ntal  qiia1it.y o€ th:-. C a s i n  frclrn b e i n g  
serious1 y jeopard ized  by oFJ.:-,~.,T.Ic?pi:i~::It. P u b .  J,. No. 96-586  
§ l ( a ) ( 4 ! ,  ( b ) ;  3 ( . 3 ) ( 1 )  p r o v i d e s :  
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"The SJcrc'cary of A q r i c ~ f ' u r e  is author-  
ized t o  scqu i r e  by donatio:) ,  purchase w i t h  
donat?d  o r  aijpropriated f u , n d s ,  o r  otherwise,  
lands 2nd  in'ierttr;ts i n  l c i n d s  which a r e  u n i m -  
proved as o t  t h e  d a t e  o f  enactneti t  of the Act 
* * * alnd w h i c h  s r e  erivircnmentaLly s e n s i t i v e  
lands * * *.'I 9 4  S t a t .  3363  ( 1 9 ~ 3 3 ) .  

P u r s u a n t  t o  t h i s  a u t h o r i t y ,  the United S t a t e s  through t h e  
Forest  Serv ice  acquired t i t l e  t o  an unirrtproved l o t  i n  the ? I t .  
T a l l a c  V i l l a g e  U n i t  3 i n  E l  Dorado County, C a l i f o r n i a  , b y  
donation i n  December 1 9 8 1 .  The  l o t s  i n  the  Vi l l age  a r e  
subjec t  t o  the provis ions  of a dec l a ra t ion  of p r o t e c t i v e  
r e s t r i c t i o n s  which was recorded i n  the  E l  Dorado County 
Recorders o f f i c e  a t  the time t h e  Forest  Service acquired l o t  
3 7 .  The d e c l a r a t l o p  provides  t h a t  c e r t a i n  charges and 
asscssnent.s m y  be !.evieil Eig ' i inst  a l l  lot ow3er-s aiid t h a t  
every persDn  xho acqui res  t i t l e  t o  a l o t  w i t h i n  the  Vi l lage ,  
' I *  * s h a l l  hj7 sucn a c t  be ccnc lus ivs ly  deemed t o  have 
consented a11d dgreed t o  pay a l l  charges a.nd assessments. " I t  
f u r t h e r  pr-ovides t h a t ,  " a l l  of s a id  l i m i t a t i o n s ,  covenants, 
r e s t r i c t i o a s  and  condi t ions  [whi.ch includes the  d u t y  t o  pay  
assessments] s h a l l  r i l n  w i t h  the  r e a l  property and s h a l l  be 
b i n t i i n g  upon and be f o r  the bene f i t  of a l l  p a r t i e s  having o r  
acqLiiring ~ii1;7 r i g h t ,  t i t l e  o r  i n t e r e s t  i i ?  t he  subdivis ion o r  
a n y  p a r t  t he reo f . "  T h e  Associat ion LISCS t h e  assessments t o  
j.Tpprove and main ta1 .n  t h e  V i l l z g e ' s  co:nmnly held a reas  an3 
f a c i l i t i e s ,  pzy  taxes  and gene ra l ly  f u r t h e r  t h e  l o t  owners' 
co 11 e c t i ve i n  t e r e  s t s . 

The Tahoe Keys Home Owners Associat ion,  a C a l i f o r n i a  
nonprofi t  corporat ion made u p  of a l l  l o t  ownersI l e v i e s  the 
assessx!cnt..3 annually which c o n s t i t u t e  l i e n s  a g a i n s t  the l o t s  
subjec t  t o  t!ie r e s t r i c t i o n s .  The dec la ra t ion  empowers the  
Associatiori t.0 enforce the l i e n s  e i t h e r  by a c o l l e c t i c n  actiori 
o r  by a fa:-eciosure s u i t .  

Attorneys f o r  the  Associat ion have formally demanded t h a t  
the  Forest  Serv ice  pay a de l inquent  a n n i i a l  assessment. T h e  
Forest  Service is withholding payment pending our dzc is ion .  

T h e  Ques t ions  

Q. 1 .  a. "Did  the  Fores t  Serv ice  have the  a u t h o r i t y  t o  
accept t i t l e  t o  t h e  property,  s ince  Exception 5 of Schedule 3 
of the Pol icy of T i t l e  InsaraLcs c r e a t e s  a b i n d i n g  o b l i g a t i o n  
aga ins t  t h e  Government for  the  payment o f  monies i n  advance of 
appropr ia t ions?  T h i s  appears t o  be a v i o l a t i o n  of 37 U.S .C .  
§ 6 6 5  [now 31 U.S.C.  5 1 3 4 1 ( a ) ( l ) ( B ) ]  and w e  f i n d  no a u t h o r i t y  
i n  [ P u b l i c  L a w  96-5861 t h a t  would permit s u c h  acceptance. 
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A .  1 ( a ) .  T h e  s t a t i l t 2  which t h e  Fo:'c?st S e r v i c e ' s  quest ion 
r e f e r s  t o ,  a provi;ion o f  ;:hc\ so-ea;lerl "Antidef ic iency Act," 
provides t h a t  a n  o r t ' i ce r  ~ r -  ~ ~ p l o y e c ~  of the U n i t e d  StCites 
Governxant may t i Q L  in\?olvi! the G o v u r n r w n t  i n  a con t r ac t  or 
ob l iga t ion  f o r  the  pay,wnt ot rnt>ne!y 5: Core a n  .??propriation is 
made f o r  t h a t  p u r p s o  un1c~y.s othcrwi.se author i z c d  by l a v .  T h e  
provision i s  d i r e c c c d  t~ida!-iJ p r e v e n t i n g  agency o f f i c i a l s  who 
d o  not have f u r l d s  oLi hand a p n r t i c u l a r  purpose from 
conmitting t h e  United  stat^:; t o  m k c  paynents a t  sone fuizure 
t i m e  fot- t h a t  pur?ose and thzreby, i n  e f f e c t ,  coercing t h e  
Congress i n t o  miki.:3g a n  ZppropriatiDn to  cover the  conmit- 
n2nt. T ~ v s ,  the  provision a o n 2 r a l l y  F r o h i b i t s  a n  o f f i c i a l  
from committing the GOveri3ment to m&!cz p y m e n t s  before  
Congress  has  enacted a n  appropl-iaticn which is  a v a i l a b l e  for  
t h e n .  

The Serv icc  cju2stion; w!,ether i t  v io la tcd  the  Act by 
accepting t i t l e  t o  1st 37 bzcc?ulce the acceptsnce made the 
G o v e r n m e n t .  r espons i '> lc  to  p l y  t h e  HoiE3owners' k s s o c i a t i n n ' s  
anngal assessments.  Under C a l i € o r n i a  law, t he  Assoc ia t i cn ' s  
r i g h t  t o  rece ive  a s s e s s i n e n t  payments i s  enforceable  a s  a 
ccvenant r u n n i n g  s i t h  t h c  1;ind o r  a s  an equ i t zb le  serv i tude .  
Cal.  C i v i l  Code 2 s  1450-Gh (Deering 1 9 7 1 ) ,  A n t h o n y  --- e t  a l .  
v .  Rre3 Glenbvqok --_----I__-- C l u b ,  139 Ca1. R p t r .  32  ( 1 9 - / G ) .  The United 
Stater ,  becQm:; 9b11 3 d t c d  t o  porfarr!! n covenan t  r u n n i n g  w i t h  
t h e  l ~ i ? d  j g s t  33 3 ~ : '  c t h e r  o,rn?r does when i t  ,iccepts a deed 
w i t h  notic-.  of t3e  covenant. See k I i s s i s s i D 3 i  S t a t e  k i i q h w 3 y i  

_ _ _ _ ^ _  & A-A 

CorimissiL>n -- ----- 7;. C o h n ,  2 1 7  So. 2d 528  ( 1 9 6 9 ) .  T h u s ,  the  Forest  
Service !-erarat? boui-td t o  pay t h e  assessnen ts  ;,:her: i t  b.tCaifiZ the 
l o t  ' s owtizr . 

The Serv ice  d i d  not v i o l a t e  the Antidef ic iency a c t  
because i t  acquired l o t  37 -.- a f t e r  Congress enacted t h e  appm- 
p r i a t i o n  which is  a v a i l z b l c  fo r  the assessment n s y n ' o r t s .  T h e  
Service acquir%d t h e  lot o n  December 2 9 ,  1981, d s  noted 
above. T h e  S e r v i c e ' s  sppropr ia t ion  which i s  a v a i l a b l e  f o r  the 
a.;sesswnt payments--that i s ,  i t s  appropr i a t io s  f o r  land 
a c q g i s i t i o n  t o  bo d e r i v e d  f r o x  the Lalid and Water Conservation 
Fi,nd--was made on i lecemb~r 2 3 ,  1 9 8 1 .  Public Law 9 7 - 1 0 0 ,  9 7 t h  
C c n g . ,  1st Szss., 95  S t 3 t  T391, 1 4 0 6  ( 1 9 8 1 ) .  ( S 2 e  our answer 
t o  ques t icn  3 f o r  a discussion of the bas i s  of t h i s  
a p p r o p r i a t i o n ' s  a v a i l a b i l i 2 y .  ) Accordingly, t h e  Snrvice d i d  
not v i o l a t e  31 8.S.C. S 1341(a)(l)(B! by t a k i n g  t i t l e  to  l o t  
37 sub jec t  t o  homeowners' s s soc i2 t ion  assessments. 

Q. l ( b ) .  Would the  Forest  Serv ice  have a u t h o r i t y  t o  pay i n  
one l u m p  s u m  the c a p i t a l i z e d  value of the annual assessmcnt a s  
i f  it were acqui r ing  the subdivis ion land by condemilation? 
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Unli:J,:J the d \ i ? y  t . ~  pal' t_!-!e aSSESS!ilE?nts alcniially, the law 
does not rc,?!Ji.r? tiit. Servic:: to mal:e s lamp s u n i  payment. A s  
explained i n  our answer t o  q c ~ s t i o n  1, the Serv ice  is  bound by 
the pro;.i,ions or' t i l ?  ?!ssacistion ' s ijr-c!.aratio:i of Covenants 
2 n d  R e s t r i c t i o n s  keca:~se ?-.hc:.r a r e  e n f c ; r c i b l e  2s  covenants r u n -  
n i n g  w i t h  t h e  la:id. T h e  Declarat ion r equ i r e s  t h a t  l o t  owners 
pay t h e  a s s c s s ~ e q t s  a s  t h e  Associatin!? lerries them. S i n c e  the  
Association l e v i e s  t h e  asscs s rxn t s  s n i i u a l l y ,  the  Serv ice  is  
required to pay tk.-:n annu2: l I .y  i n  pierfo;.-ir;ance o f  covenant r u n -  
n i n g  w i t h  the l a n d .  Iiowev2r, s i nce  the Association does not 
r equ i r e  2 1.ufnp s u m  payment, the  Serv ice  is not Sound by law t o  
make one. 

It should n o t  r x t i n g i - i i r ; h  i t s  assesswnt L i i \ i - ? i l i t y  w i t h  a 
Itimp s u m  payment because t h a t  m i g h t  r e s a l t  i n  i t s  expending 
mare than i t  ~ ' o u l d  u l t i . m ~ t t e l y  have t o  pay i f  i t  had waited 
fo r  the  determinat ion of the axount needed by the  Association 
to he made i n  t h e  course of i t s  annual b u d g e t  s e t t i n g  and 
asscssrcrent procedures .  T h e  l u n p  s u m  p d y m e n t  amoiint would be 
based  upon t h e  assi.i::ption t h a t  f u t u r e  assessnents  wculd be 
approximately the  s&n:e as  the ci l r rent  amount. I t  i s  poss ib le  
t h a t  t h e  Associat ion w i l l  reduce f u t u r e  a n n u a l  assessnents as  
the  Tahoc Ke:js dz-~c? i,?;-,rnent ~ I ' ? C ~ ~ R . E ~ S  eS;t;~bl i s h u d .  T h u s  I (2 ILI;J? 
sun paymnt  b a s e d  u ; m n  a constant  a s ses s ren t  rake could r e s u l t  
i n  the  S e r v i c e ' s  m a k i n g  too g r e a t  an excendi ture .  I n  any 
case ,  !:.e b?l jeve  a lump s u m  payment is inadvisable  because 
determining a f icjure which accu ra t e ly  r e f l e c t s  the c a p i t a l i z e d  
value ~f a n n u a l  assessments is v i r t u a l l y  impossible i n  view of 
the  f a c t  t h a t  the amount of assessments t he  Associat ion w i l l  
make i n  f u t u r e  yea r s  is  uncertain.  

liioreover, wi-? t h i n k  the Serv ice  m i q h t  he v i o l a t i n g  31 
U . S . C .  5 3 3 2 4  ( formerly 31 U.S .C .  S 529 ( 1 9 7 6 ) )  i f  i t  paid the 
c a p i t a l i z e d  value of the  assessments i n  one lump s u m  s ince i t  
has n o  l e g a l  o b l i g a t i o n  t o  pay anything i n  advance of the due 
d a t e  of each assessinent. 

31 U.S.C. § 3 3 2 4 ( b )  gene ra l ly  p r o h i b i t s  agencies  f r o m  
paying for  goods o r  s e r v i c e s  i n  advance of rece iv ing  them.  
While i t  is t r u e  t h a t  even a payment of the annual assessment 
miqht be s t r i c t l y  construed as a v i o l a t i o n  of t h e  advance pay- 
m t > n t  p roh ib i t i on  s ince  the maintenance, improvement, and o ther  
szrvices  provided by t he  Associat ion a r e  gene ra l ly  rendered 
a f t e r  the  s s s e s s m n t  is  c o l l e c t e d ,  w e  d o  not t h i n k  i t  is 
necessary t o  look behind t h e  assessment t o  the  s p e c i f i c  uses 
to which thc Governmznt's share  of the  assessment f u n d s  w i l l  
be p u t .  As d i s c u s s e d  before,  payrtent af the assessment when 
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due r ep resen t s  l i q u i d a t i o n  of a fuL1.y mature o b l i g a t i o n .  The 
Government is required t o  pay on t h ?  d u e  d a t e  of each 
a s ses smn  t. 

A s  explained i n  our answers t o  quest ion 1, the  
r equ i r e ren t  t h 3 t  l o t  owners pay assczsmznts a s  lev ied  is  a 
covenant r u n n i n g  r;it.h the l a n d .  T h u s ,  the Service  c o u l d  not 
acquire  l o t  37 without becoming sL;bjc!ct t o  the  assessment pay- 
ment requirement. Taking t i t l e  t o  t h e  l o t  f u r t h e r s  the p u r -  
pose of P u b l i c  L a w  96-586 oE acqui r ing  environmentally sens i -  
t i v e  lands i n  the  L a k e  Tahoe Basin. Accordingly, s i n c e  the 
o n l y  way t h e  Serv ice  could ca r ry  out i t s  congressional  
acqu i s i t i on  mandate w i t h  respec t  t o  the  l o t  a t  i s sue  is t o  pay 
the assessments when due, we do not consider  t h e m  t o  be 
advance payments i n  v i o l a t i o n  of 31 U . S . C .  S 3 3 2 4 .  

R .  2 .  " I f  acceptance of t i t l e  i s  proper ,  wou3d the Forest  
Service be p roh ib i t ed  from the payment of s u c h  f e e s  and 
assessments under the  general  r u l e  of sovereignty of the  
United S t a t e s  a g a i n s t  payment of f e e s ,  assessments and taxes?" 

A .  2.  N o .  The c o n s t i t u t i o n a l  d o c t r i n e  t h a t  t he  Federal  
G c v e r n m e n t  is  immune from S t a t e  and l o c a l  taxes  a p p l i e s  only 
t o  assessments lev ied  by S t a t e  and l o c a l  governmental authDri- 
t i e s .  I t  is  inapp l i cab le  t o  assessments made by p r i v a t e  
a s soc ia t ions ,  such as Tahoc Keys. Tb1e b a s i s  of t h e  doc t r ine  
t h a t  the United S t a t e s  has sovereign immunity from S t a t e  taxa- 
t i o n  is t h e  Suprcnacy c lause  of the c o n s t i t u t i o n .  ( A r t .  IV,' 
c l .  2 ) .  See hcCulloch v .  Xayyland, 17  U.S. 3 1 6  ( 1 8 1 9 ) .  'The 
Supremacy c l ause  precludes the S t a t e s  from i n t e r f e r i n g  w i t h  
the  FedeYal Government's exe rc i se  of t h e  powers which the 
Cons t i t u t ion  g i v z s  i t .  S t a t e  taxa t ion  of Federal  property 
c o n s t i t u t e s  s u c h  uncons t i t u t iona l  i n t e r f e rence .  U n i t e d  -___- S t a t e s  
---- v.  Alleqheny C o u a ,  322  U.S. 1 7 4  ( 1 5 4 4 ) .  The doc t r ine  t h a t  
the  F e d e r a l  Governrnent is imni?lune ~ ' T O "  s t a t e  t.axt:tion g e n e r z l  l y  
i n c l a d e s  d i rec t  assessments by s t a t e  a g t h o r i t i e s  on the Cnited 
S t a t e s  for  l o c a l  improvements because s u c h  assessments a r e  
involuntary exac t ions .  They amount t o  t axes  which the  United 
S t a t e s  is not requi red  to  pay. 27 Comp. Gen. 2 0  ( 1 9 4 7 ) ,  
B-184146, A u g u s t  2 0 ,  1975. 

T h e  sovereign i m m u n i t y  d o c t r i n e ,  based on the  Supremacy 
Clause,  does not apply t o  the Tahoe Keys assessments,  however, 
because a p r i v a t e  en t i ty - -not  a s t a t e - - l e v i e s  them. They a re  
n o t  involuntary taxes  a r i s i n g  from the  s t a t u t o r y  exe rc i se  of 
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S t a t e  power, b u t  contract. o b l i q a t i o n s  w h i c h  r u n  w i t h  the  l a n d  
acquired by the Government. 

Q. 3 .  " I f  t h o  Fores t  Service 'is not immune f rom the  fees  and 
assessments, w h a t  appropr ia t ion  is  ava i l ab le  t o  u s  t o  make 
payment?" 

A. 3 .  The paynent of assessments t o  the  Associat ion is a 
necessary expence of carrying out  t h e  purposes of subparagraph 
3 ( a ) ( l )  of P u b l i c  Law 9 5 - 5 8 6 ,  i .e. ,  t h e  a c q u i s i t i o n  of 
environmentally s e n s i t i v e  lands.  They a re  t h e r e f o r e ,  payable 
f r c m  spp ropr i a t  ions from the Land and Water Conservation F u n d  
which sec t ion  3 ,  quoted sgpra ,  au thor izes .  

'When Congress au tho r i zes  a p a r t i c u l a r  a c t i v i t y  and 
appro?r ia tes  f u n d s  t h e r e f o r ,  by i n p l i c a t i o n  i t  confers  
au tho r i ty  t o  incur  expenses which a r e  necessary o r  i nc iden t  t o  
t h e  proper conduct of the a c t i v i t y ,  6 Cornp. Gen. 6 1 9 ,  6 2 1  
( 1 9 2 7 ) .  To be considered a necessary o r  i n c i d e n t a l  expense, 
an expendi ture  must con t r ibu te  t o ,  o r  d i r e c t l y  r e s u l t  from, 
the  execution of an authorized agency funct ion.  

The Fores t  S e r v i c e ' s  assessment l i a b i l i t y  r e s u l t s  
d i r e c t l y  from ca r ry ing  o u t  i t s  congressional  mandate t o  
acqui re  environmentally s e n s i t i v e  land i n  t he  Lake Tahoe 
Basin. T h e  d u t y  t o  pay assessments a rose  *automatical ly"  upon 
the  S e r v i c e ' s  acceptance of t h e  donation of l o t  37 ,  pursuant 
t o  i t s  sec t ion  3 ( a ) ( l )  au tho r i ty .  Accordingly, t h e  assessment 
payments are e x p z n s e s  necessa r i ly  inc!irred as an incidence of 
acqui r ing  the  proper ty  i n  ques t ion ,  pclrsuant t o  t h e  aukhority 
of sec t ion  3(a)(l) of Publ ic  Law 96-586. F u n d s  appropriated 
for such a c q u i s i t i o n s ,  t h e r e f o r e ,  a r e  a v a i l a b l e  t o  pay the 
Associat ion.  

F u n d s  f o r  s ec t ion  3 ( a ) ( l  a c q u i s i t i o n s  a r e  sppro2riated 
Scc t ion  annually from the  Land ahd'Wa 1 e r  Conservation F u n d .  

3(a)(l) provides  t h a t ,  " [ t l h e  funds used f o r  a c q u i s i t i o n  of 
s u c h  lands and  i n t e r e s t  i n  lands s h a l l  be the f u n d s  t a  be 
appropriated pursuant t o  t h i s  A c t  * * *." Sect ion  3 ( y )  
au thor i zes  f u n d s  t o  be appro2ri.2ted from the  Land and Kzter 
Conservation F u n d  f o r  t he  a c t ' s  purposes. For f i s c a l  year 
1 9 8 2 ,  P u b l i c  Law 97-100 appropr ia tes  f u n d s  I' * * * f o r  
a c q u i s i t i o n  of and o r  waters ,  o r  i n t e r e s t  t h e r e i n ,  i n  accord- 
ance w i t h  s t a t u t o r y  a u t h o r i t y  appl icable  t o  the  U n i t e d  S t a t e s  
Fores t  Serv ice  * * * t o  be derived from the L a n d  and Kater 
Conservation F u n d ,  t o  remdiii a v a i l a b l e  u n t i l  expenacd." 95 
S t a t .  1391,  a t  1 4 0 6  (December 2 3 ,  1 9 8 1 ) .  I t  is  c l e a r  from the 
language of the 2 quoted provis ions  read toge ther  t h a t  t h i s  
appropr ia t ion  i s  the  one w h i c h  is a v a i l a b l e  for sec t ion  
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3 ( a )  ( 1  ) a c q u i s i t i o n s .  Acc:>rdingly, s ince  the assessment 
l i a b i l i t y  i n  ques t ioo  arose i r ;c :dent  t o  an a c q u i s i t i o n ,  t h e  
Serv ice  should use aFproprizted f u n d s  derived 1'rom t h e  L a n d  
a:?d Water Conservation F u n d  w h i  c h  were pi-ovid2.d by Public Law 
37-100 witt,c?ut f i s c s l  year l i m i t a t i o n  io make p a y m e n t s  t o  the 
Associat ion.  




